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THE STANDING COMMITTEE ON FISHERIES 
AND OCEANS 


has the honour to present its 
SECOND REPORT 


In accordance with Standing Order 108(2), your Committee undertook the study of 
the implications of the September 17, 1999 Supreme Court decision on RA. v. Marshall on 
the Management of fisheries in the Atlantic Region. 
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INTRODUCTION 


On September 17, 1999, the Supreme Court of Canada handed down its judgement 
on what has become known as the “Marshall decision.” It is probably fair to say that the 
Marshall decision sent a “shockwave” through Atlantic Canada’s fishing industry. 


Donald Marshall Jr., a Mi’kmag indian had been charged with fishing eels out of 
season, fishing without a licence, and fishing with an illegal net, contrary to federal 
regulations. Marshall had not disputed these facts; rather he asserted that, under the 
“peace and friendship” treaties of 1760-61, he possessed a treaty right to catch fish for sale 
and that he was therefore not subject to the fisheries regulations. 


Marshall had originally been convicted at trial in Provincial Court on all three counts. 
He appealed his conviction to the Nova Scotia Court of Appeal, which upheld his 
conviction in the lower court. Marshall then appealed to the Supreme Court of Canada. 


The Supreme Court, in a 5 to 2 decision, allowed Marshall's appeal of the Nova Scotia 
Court of Appeal decision as “...nothing less would uphold the honour and integrity of the 
Crown in its dealings with the Mi’kmagq people to secure their peace and friendship...”. 


In essence, the Supreme Court affirmed that the 1760 Treaty provided Mikmaq 
people a right to provide for their own sustenance by taking the products of their hunting, 
fishing and other gathering activities and trading for what in 1760 were called 
“necessaries.” This, the Court said, should be construed in a modern context as 
equivalent to a “moderate livelihood” but not the open-ended accumulation of wealth. The 
Court also found the treaty right could be contained by regulation within its proper limits. 


The Supreme Court’s decision was widely depicted as giving Mi’kmaq, Maliseet and 
Passamaquoddy First Nations the right to fish year-round without fishing licences, even 
though it should have been clear from the outset that this was not so. The Supreme Court 
declared in paragraph 61 of the September 17, 1999 decision: 


Catch limits that could reasonably be expected to produce a moderate 
livelihood for individual Mi’kmaq families at present day standards can be 
established by regulation and enforced without violating the treaty right. 
Such regulations would accommodate the treaty right and would not 
constitute an infringement that would have to be justified under the 
Badger standard. 


Nevertheless, the precise scope and implications of the September 17, 1999 
decision, were not clear to many parties, including representatives of First Nations and 


commercial fisheries organizations, the media and outside observers. Nor were clear 
directives issued to Department of Fisheries and Oceans (DFO) enforcement officers. 


Immediately following the Marshall decision, First Nations fishermen, over a large part 
of Atlantic Canada, put to sea to begin fishing for lobster, one of the most lucrative fishery in 
the Atlantic region. Non-aboriginal fishermen, fearing for the conservation of lobster 
stocks and for their own livelihoods reacted with anger towards the aboriginal fishermen 
who were fishing out of season. Maintaining that conservation of lobster stocks was at 
stake, they demanded that DFO immediately put a halt to aboriginal fishing. 


The DFO’s initial response was slow and uncertain. It appeared to have been caught 
off guard by the Supreme Court’s ruling and, for several days after, chaos and confusion 
ruled. The rhetoric became more heated and escalated in a number of instances to the 
destruction of property, violence and personal injury. During this period, the Department 
and the federal government were widely criticized for not having had a contingency plan in 
place that might have anticipated the Supreme Court’s ruling. 


On October 18, 1999, the West Nova Fishermen’s Coalition applied for a rehearing of 
Marshall's appeal and, if granted, for a stay of the judgement pending a rehearing. In 
addition, the Coalition sought a further trial, limited to the issue of whether the application 
of the fisheries regulations to the exercise of a Mi’kmagq treaty right could be justified on 
conservation or other grounds. 


On November 17, 1999, in a unanimous decision, the Supreme Court denied the 
Coalition’s motion for a rehearing. In doing so, it took the unusual step of providing a 
written “clarification” of its September 17 decision. Inthe November 17 ruling, now referred 
to by some as “Marshall 2,” the Supreme Court stated that the scope of its September 17 
had in fact been limited and that many of the perceived ambiguities had in fact been 
addressed in the September 17, 1999 decision, had people taken the trouble to read it 
carefully. This view was not held by a majority of witnesses before the Committtee. The 
Court took the trouble to explicitly address some of the most important questions 
regarding the scope of the September 17 decision with the November 17 decision. 


It is worth reiterating some of the main points of the Supreme Court’s November 17 
decision here as these are central to the Committee’s deliberations. 


First and foremost, the Court claims it did not hold that the Mi’kmag treaty right could 
not be regulated nor that the Mi’kmaq were guaranteed an open season in the fisheries 
(paragraph 2). The Court emphasized that the treaty right had always been subject to 
regulation and that the government’s power to regulate the treaty right had been 
repeatedly affirmed in the September 17, 1999 majority judgement (paragraph 24). 


Secondly, the Court stated that the majority judgement of September 17, 1999, had 
not put in doubt the validity of the Fisheries Act or any of its provisions. However, it was 


necessary to establish specific criteria for the exercise by the Minister of his or her 
discretion to grant or refuse licences in a manner that recognizes and accommodates the 
existence of an aboriginal or treaty right (paragraph 33). Moreover, the limited treaty right 
could be accommodated by amending the Aboriginal Communal Fishing Licences 
Regulations (paragraph 34). 


The Court confirmed that the treaty right is a communal right to be exercised by the 
authority of the local community and that it is limited to the area traditionally used by the 
local community (paragraph 17). 


The Court also pointed out that the September 17, 1999 ruling had not dealt with the 
issue of treaty rights to logging, minerals and oil or gas deposits. “The September 17, 
1999 majority judgement did not rule that the appellant had established a treaty right 
to gather” anything and everything physically capable of being gathered. The issues 
were much narrower and the ruling was much narrower” (paragraph 20). However, the 
Court did not exclude the possibility that such rights could be established in the future. “It 
is of course open to native communities to assert broader treaty rights in that 
regard...” (paragraph 20). 


The Court stressed the priority of conservation and the responsibility of the Minister in 
this regard. “The paramount regulatory objective is the conservation of the resource. 
This responsibility is placed squarely on the Minister and not on the aboriginal or 
non-aboriginal users of the resource” (paragraph 40). 


The Court also confirmed the Minister’s authority to regulate the fishery for compelling 
and substantial objectives other than conservation. “The Minister’s authority extends to 
other compelling and substantial public objectives which may include economic and 
regional fairness, and recognition of the historical reliance upon, and participation 
in, the fishery by non-aboriginal groups” (paragraph 41). 


Moreover, the Court pointed out that the Minister still has at his disposal the full range 
of resource management tools and techniques, provided their use to limit the exercise of a 
treaty right can be justified (paragraph 44). The Court, however, stated that aboriginal 
people are entitled to be consulted about limitations on the exercise of treaty and 
aboriginal rights. 


The Court affirmed that the decision did not confer any right to a separate commercial 
fishery. “The Mi’kmagq treaty right to participate in the largely unregulated commercial 
fishery of 1760 has evolved into a treaty right to participate in the largely regulated 
commercial fishery of the 1990s” (paragraph 38). 


Finally, the Court stated that the treaty right is not a priority right in the sense that it 
must be fully satisfied before other users have access to the resource. “Equally, the 


Mi’kmag treaty right to hunt and trade in game is not now, any more than it was in 
1760, acommercial hunt that must be satisfied before non-natives have access to the 
same resources for recreational or commercial purposes. The emphasis in 1999, as 
it was in 1760, is on assuring the Mi’kmaq equitable access to identified resources for 
the purpose of earning a moderate living” (paragraph 38). 


Although the “clarification” helped to alleviate the anxiety of non-aboriginal fishermen, 
some First Nations spokesmen, however, saw the November 17, 1999 clarification as a 
retreat from the Court’s earlier ruling in the face of political pressure, describing itas a “slap 
in the face.” 


ACCOMMODATION OF TREATY RIGHTS 


The fundamental issue before the Committee was how this treaty right can best be 
accommodated within the existing commercial fishery. No one disputed that the Marshall 
ruling had confirmed that the Mi’kmaq, Maliseet and Passamaquoddy First Nations had a 
treaty right to participate in the fishery. Indeed, many welcomed the participation of First 
Nations. That is not to say however that there is not a significant degree of apprehension 
over how treaty rights will be accommodated and what impact this will have on fisheries. 


Following the collapse of the northern cod and other groundfish stocks in the late 
1980s and early 1990s, the Department of Fisheries and Oceans has undertaken a 
program of reducing capacity in the fisheries. This has involved a successive series of 
licence buybacks and the creation of a designated “core” of professional fishermen. 
These changes have created significant hardship both for individuals and for fishing 
communities across Atlantic Canada. Many groundfish stocks are now slowly rebuilding 
but cannot yet sustain any substantial increase in fishing effort. All of the other major 
commercial fisheries in Atlantic Canada are currently fully subscribed. 


This is certainly the case in the lobster fishery. In 1995, the Fisheries Resource 
Conservation Council (FRCC) reported to the Minister of Fisheries and Oceans! that 
lobster fishermen were “taking too much and leaving too little.” The FRCC concluded that 
exploitation rates were too high, egg production was too low, and that the risk of 
recruitment failure was unacceptably high [Italics added]. This concern was later reiterated 
by the Auditor General in Chapter 4 of the 1999 Report of the Auditor General of 
Canada — Managing Atlantic Shellfish in a Sustainable Manner. This means that there is 
no room to accommodate the treaty rights of First Nations unless existing commercial 
fishermen exit the industry. 


Fisheries Resource Conservation Council, A Conservation Framework for Atlantic Lobster: Report to the Minister of 
Fisheries and Oceans, FRCC95.R.1, November 1995, p. vi. 


Non-aboriginal commercial fishermen accept the participation of aboriginal 
fishermen in the commercial fishery provided that two fundamental conditions are met: 
there should be no increase in fishing effort as a result of new First Nations participation in 
the fishery; and, that all participants in the fishery, aboriginal and non-aboriginal alike 
should fish under the same rules and regulations. 


These conditions are seen as essential to the orderly management of the fishery and 
to ensure that conservation goals are met. Most First Nations witnesses appeared to be 
receptive to this approach provided that they were partners in negotiating those rules: 


| said that we would negotiate the rules, that we’d agree to the rules, one 
set of rules, if there’s good faith negotiations. If that includes seasons, 
possibly, but again | want to stress at this point that we will agree to one 
set of rules, not the status quo right now but we’ll agree to one set of rules 
if there is good faith negotiations on the part of the Government of 
Canada. 


Bernd Christmas 
Nova Scotia Assembly of Micmac Chiefs 


On the other hand, some, notably the Esgenoopetitj First Nation (Burnt Church), 
made it clear that they did not accept the federal government’s authority to regulate 
fishing. Burnt Church representatives emphasized, however, that they did not support an 
unregulated fishery rather that they would not accept management plans and “communal 
licences” imposed by DFO. 


There was a broad consensus that the most practical solution to accommodating 
treaty rights affirmed by Marshall would be to integrate aboriginal fishermen into the 
existing commercial fishery and that this should be accomplished through a 
government-funded, voluntary buyback of existing commercial licences for transfer to 
aboriginal communities. 


As events have unfolded since the Marshall ruling came down, most of the focus has 
been on the lobster fishery. To a large extent this is a traditional inshore fishery conducted 
from small boats and it is the backbone of many coastal communities in Atlantic Canada. 
There was a broad consensus that the obligation created by Marshall should not be borne 
just by the lobster fishery or even the inshore fishery but that all sectors of the fishery 
should share in the transfer of access to fisheries resources to aboriginal communities. 
Furthermore, itis the responsibility of Canadian society as a whole to meet the cost of 
this transfer. 


What this means in terms of access to fisheries resources is yet to be determined. 
Bernd Christmas of the Nova Scotia Assembly of Micmac Chiefs was forthright when he 
explained that access would include all species and all sectors of the industry: 


We will enter the offshore lobster fishery, we will enter the offshore 
scallop fishery and we'll enter the offshore snowcrab fishery. If someone 
is going to try to use an argument that three miles is the limit and thatit's a 
treaty right all we suggest is I’m not their legal adviser, they have their own 
legal advisers and they had better find out how far Canada’s limit is right 
now. We understand it’s 200 miles and as far as we’re concerned ours go 
out as far as that. 


John Paul, Treaty Mediator, of the Atlantic Policy Congress of First Nations Chiefs, was 
still more explicit about the level of expectations: 


We do have a long-term vision of assuming control over the Atlantic 
fishery, but some people today doubt this is possible. A goal to acquire 
access control of at least 50% of the Atlantic fishery is seen as idealistic. 
But is it really? Our access is based on a treaty right, not a privilege. 


It should be acknowledged that prior to the Marshall ruling, DFO had already 
transferred a significant number of commercial licences to First Nations communities. This 
fact has not received a great deal of attention in the discussion since Marshall: 


In fact Mr. Chairman, not much focus has been placed upon the fact that 
through DFO’s Aboriginal Fisheries Strategy, nine communal lobster 
licences, eleven communal rock crab licences, as well as communal 
licences for groundfish, mackeral, scallops, herring, oysters, eels and 
smelts and an exploratory permit for shark, were accommodated into the 
fishery here in PEI, prior to the Marshall decision. 


The Hon. Kevin J. MacAdam 
Minister, PEI Department of Fisheries and Tourism 


The Committee believes that commercial licences already transferred under DFO’s 
Aboriginal Fisheries Strategy should be credited toward the accommodation of treaty 
rights under Marshall. 


It was pointed out a number of times that a tax on capital gains discourages fishermen 
from exiting the fishery. A number of witnesses proposed that the federal government 
should offer a limited lifetime capital gains exemption to fishermen who are willing to give 
up their licences. 


It was widely recognized that such a transfer would take place over a number of years. 
The government should therefore acquire licences as they become available rather than 
attempting to short-circuit the process over a too brief timeframe. This would tend to drive 
up the price thereby increasing the cost to government and raising the barrier for other 
non-aboriginal entrants to the fishery: 


There is concern that a government-funded licence acquisition scheme 
will naturally drive up value of existing licences, making it financially even 


more difficult than it presently is for younger people who aspire to careers 
in the fishery to acquire through purchase the necessary licences. The 
purchase of existing licences for transfer to aboriginal communities must 
be gradual, and must be evenly distributed both geographically and 
among species, so as to avoid, or at worst, minimize this effect. 


A. William Moreira, Q.C., Lawyer, Halifax 


On the other hand, driving up the price would benefit those exiting the fishery: 


..a person retires from the fishery, no matter what’s going on at the 
present time, he should be able to get whatever the market value is. If the 
creation of a native fishery is making the market grow so that price is 
going higher, then no | don’t see no problem in that. 


Craig Avery 
Western Gulf Fishermen’s Association, PE.I. 


Even though fishing has been a traditional activity of Mi, kmaq and Maliseet nations, 
many aboriginal bands have not participated to any great extent in the fishery in recent 
decades and, as a result, no longer possess the skills required to fish. This difficulty has 
become more acute in recent years because of the increasing professionalization of 
fishermen and the introduction of new technologies into the fisheries. Consequently, many 
prospective aboriginal fishermen will require training to fish effectively and safely. 
Particularly in the case of the midshore and possibly the offshore fisheries this will also 
require the transfer of technical knowledge. One of the solutions offered to this 
predicament was that fishermen displaced as a result of buyouts could be engaged to train 
aboriginal fishermen. 


It is not only licensed fisnermen who will be displaced from the fishery as a result of 
Marshall but crewmembers and potentially plantworkers, if First Nations communities 
choose to develop their own processing facilities. These groups are not in a position to 
benefit from any licence buyback program. The Committee feels that the federal 
government should give serious consideration to finding means to alleviate any impacts of 
Marshall on factory workers and crews. 


The Committee recommends that: 


Any transfer of access to fisheries resources to First Nations communities 
must be accomplished through a federal government-funded voluntary 
buyback of a portion of existing commercial licences as they become 
available. 


The emphasis should be on the acquisition of “core” multispecies licence 
packages for the local area for transfer to aboriginal communities rather 
than the transfer of lobster licences or any other particular species. 


In order to encourage the sale of licences, the federal government should 
offer a limited lifetime capital gains exemption to fishermen. 


Licences must be transferred to First Nations communities as communal 
licences. 


Where local agreements can be reached to make room for new aboriginal 
entrants by fishermen each voluntarily giving up a portion of their quota of 
lobster traps, in a manner that does not increase the overall fishing effort, 
the federal government should support those agreements. 


CONSERVATION 


All stakeholders regard conservation of the resource as the paramount issue. 
Aboriginal witnesses described their affiliation with the fishery: 


To us the fishery has always been sacred. It has always been respected 
and conserved by us. We were always willing to share it with the 
newcomers and we remain willing to share it. However true conservation 
must play a central role in its management. The Fisheries Act, its 
regulations and the policies of DFO do not meet this criteria and these 
laws and policies must change. 


George Ginnish 
Chief, Eel Ground First Nation, Miramichi 


Non-aboriginal witnesses were equally passionate about conservation. Many had 
lived through the collapse of the cod stocks and had no desire to see a similar fate visited 
on other stocks. Fishermen have made considerable sacrifices in recent years to ensure 
that stocks remain healthy. Their principle concern was that there be no increased fishing 
pressure that would jeopardize the viability of stocks. 


It was acknowledged that without a commitment to conservation, everyone stands to 
lose: 


We think it is imperative that all user groups proceed with prudence and 
caution so as not to obliterate any resource. After all, would the user 


groups want half of 100%, or 100% of nothing? It is time that all sides 
stopped making exaggerated claims and raising the anti. It is time for 
opposing interests to stop thinking of themselves and start thinking of the 
resource. It is time for all concerned to sit down around the table and 
make some common sense agreements on the sharing of the resources. 


Bruce Whipple 
Northumberland Salmon Protection Association 
Miramichi 


The inadequacy of DFO’s commitment to conservation was raised repeatedly: 


Talking about enforcements, I’ve personally been fishing myself for six 
years. I’ve only been boarded once by a fisheries officer. We’ve never had 
our catch measured or checked for bearing females or undersized 
lobsters. 


Chris Wall, Malpeque Harbour Authority, PEI 


They cover from Tabusintac to the upper end of Miramichi Bay and they 
have one patrol boat. | fish May and June and this year they checked my 
catch one time in two months, and supposedly they were working hard at 
itto keep an eye on the fishery. Now, | would like to see them around more. 
They just don’t have the resources to do it. They have too many area 
managers and directors and nobody in the field to do the work. 


Kevin Cassidy, Fisherman, Miramichi 


On your last question of how big the illegal fishery is, | think the answer to 
that is nobody knows. I’m sure that DFO doesn’t know because it has cut 
back its field staff by about two-thirds over the past 15 years or so. We 
don’t know because poachers don’t normally operate when people see 
them. | would suggest to you that poaching in this province is probably a 
hell of a lot less now than it was 15 or 20 years ago. 


Fred Wheaton 
New Brunswick Wildlife Federation, Moncton 


Not only does DFO not have enough enforcement officers but those officers are often 
underequipped. They do not have enough boats and the boats they do have are often too 
small, either to venture safely into open waters or, for example, to haul lobster traps to 
check them. In fact, lack of action on the part of DFO following the Marshall decision 
exacerbated tensions that were already high because of a perceived lack of control over 
food fishery in certain areas. 


We cannot emphasize strongly enough the importance of conservation and the role 
that effective enforcement plays. Conservation is at the core of the Department of Fisheries 
and Oceans’ mandate. The Supreme Court, in its November 17, 1999 ruling underscored 
that the paramount regulatory objective is conservation of the resource and that 
responsibility for conservation is that of the Minister and not that of the aboriginal or 
non-aboriginal users of the resource. Furthermore, this ee has made repeated 
appeals for more effective enforcement.? 


The Committee recommends that: 


Fisheries must be managed with the long-term objective of conservation of 
fisheries resources. 


Effective enforcement is crucial to conservation. DFO must rigorously 
enforce fisheries regulations with impartiality. 


DFO must be provided with the resources to fulfil its obligation to conserve 
the resource. This means that DFO must have sufficient numbers of 
enforcement officers and that those officers must be provided with the 
equipment to do their job safely and effectively. 


Aboriginal enforcement officers should be trained as full fledged officers 
with the capacity to supervise any and all fisheries or other enforcement 
activities. There should be one standard for all personnel to enforce the 
rules. 


There should be zero tolerance for fisheries violations. Sanctions for illegal 
fishing or the purchase of illegally caught fish should include minimum 
penalties to provide guidance to the courts and to achieve more consistent 
treatment of offenders. 


FISHERIES MANAGEMENT 


DFO’s current management system will need to be overhauled to accommodate 
treaty rights. As a result of Marshall, the Department will be required to consult with First 
Nations before developing and implementing regulations. Witnesses suggested that a 
change in DFO practice that would result in more meaningful consultations with 
non-aboriginal fishing interests would be equally beneficial. 


The West Coast Report (Interim), Recommendation 16; The West Coast Report, Recommendation 5; The Nunavut Report, 
Recommendation 11; and, The Prince Edward Island Report, Recommendations 11 and 16. 
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Itis evident that most people, aboriginal and non-aboriginal alike, are willing and able 
to find solutions, provided they have the means. We have seen this principle at work in 
Saint Mary’s Bay in Lobster Fishing Area 34. 


One of the interesting things about reaching this agreement was that it 
was made between elected officials directly involved with the people who 
are the resource users. In other words, it was made without the media 
there. It was made without lawyers there. With all due respect, it was made 
without politicians there. It was made by people who live in these rural 
coastal communities. They are the ones who will have to live with the 
solutions we’re coming up with now. | think that’s the approach we’re 
taking. 


Arthur Bull, Coordinator, Bay of Fundy Inshore 
Fishermen’s Association, Halifax 


Agreements reached at the local level will generally work better simply because 
people have more invested in them. Compliance will be higher and enforcement less 
onerous than if arrangements are imposed externally by DFO or Ottawa. However, many 
organizations do not have the financial or technical resources to solve problems on their 
own. At the same time, DFO needs to communicate better with its regional and local staff 
so that they in turn can appraise local fishermen and communities of developments. 


In some cases, existing co-management agreements such as those in the snow crab 
fishery can serve as models for integrating First Nations fishermen into the commercial 
fishery. Some watershed committees already involve the participation of First Nations in 
the management of Atlantic salmon. 


In many cases the management structures of certain species have reached a mature 
stage of development that ensures conservation of the resource and the orderly 
management of the fishery. In such cases the most practical approach may well be to 
integrate First Nations fishermen under the existing management structure with little or no 
_modifications. 


The preferred option will be that all participants in commercial fisheries will fish by the 
same rules and regulations. It is possible that there may be some instances where this will 
not be the case. The aboriginal food fishery for Atlantic salmon is a possible example of 
this. Nevertheless, it will be crucial to ensure in the future that all participants fish under a 
single, integrated management structure. 


The Committee recommends that: 


Commercial fisheries for aboriginals and non-aboriginals must be 
conducted under one set of rules and regulations for all participants in a 
particular fishery. 
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DFO must enforce one set of rules for everyone and that it must have the 
resources and personnel to do the job. 


A co-operative, co-management and community-based approach to 
management of fisheries should be promoted. 


Snowcrab fishery co-management agreements and salmon watershed 
committee structures should be examined as possible models for the 
integration of aboriginal fishermen into other fisheries. 


FOOD FISHERY 


The aboriginal “food fishery” is a particularly problematic and contentious subject. 
Section 35(1) of the Constitution Act, 1982 recognizes and affirms the ancestral and treaty 
rights of the aboriginal peoples of Canada. It does not, however, specify the nature and 
content of the protected rights. In 1990, the Sparrow decision confirmed an inherent 
aboriginal right to fish for food, social and ceremonial purposes and that in order of priority 
this right takes second place only to conservation. 


Itis widely alleged and even acknowledged by some aboriginal leaders that, to a large 
extent, this fishery has turned into a de facto commercial fishery. 


...something had to be done on this food fishery because it’s raping the 
industry. For that | got beat up. | got $12,000 worth of gear stolen on this 
non-status issue. It was and still is the biggest and the largest illegal black 
market lobster fishery of anywhere in Canada, in southwest Nova Scotia. 
The DFO estimate of illegal removal alone in 1988 was 500 tonnes. 


Wayne Spinney 
Lobster Fishing Area 34 Advisory Committee 


...whoever the aboriginal people were who went to St. Mary’s Bay to food 
fish and that food fishery was transferred into some sort of a commercial 
black market, but our regime is well managed. We have protocols. If there 
is such a person who is doing that, then they would be charged and 
thrown away... Number two, whoever the black marketeers were, | don’t 
think, but the persons who are buying on the black market are not the 
aboriginal people. l’m sure it’s another one. 


Roger Hunka, Aboriginal Rights Facilitator, Native 
Council of Nova Scotia 


There is an absence of reliable catch data from the food fishery and estimates of 
landings are therefore inexact. However, even some of the lower estimates indicate 
catches that far exceed any plausible level of consumption for food purposes. 
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Aboriginal leaders point out that, to some extent, commercial sales of food fish have 


occurred simply as a result of people exercising what they believed to be their treaty right 
to trade: 


| guess that was forced by the simple fact that the federal government and 
the Government of Canada didn’t recognize the treaty rights, and they 
were exercising their treaty rights in a sense. Now it has to be rights. The 
Supreme Court came down to a decision and said they do have a treaty 
right to do that. They do have a right to food, ceremonial purposes and 
they can sell it. 


Chief Charlie Sark, Lennox Island First Nation 


Other factors include incentives created by the very high levels of unemployment in 
most aboriginal communities and absence of any alternative economic opportunities. 
Commercial sales are also rationalized as a necessary means to pay for the cost of fishing: 


They weren’t supposed to sell them, but the argument they came across 
the table with was, well how am | supposed to pay for this outboard motor 
and the skip or this boat or fuel? 


Wayne Spinney 
Lobster Fishing Area 34 Advisory Committee 


lt was suggested that as aboriginal fishermen begin to participate in the commercial 
fishery, the incentive to use the food fishery for financial gain would decrease: 


Now, if you want to go into commercial, here, there’s a new set of 
guidelines, a new set of rules, this is how we’re going to have your entry 
into commercial fishing. So the Marshall decision put an end to the need 
for a black market. 


Roger Hunka 
Aboriginal Rights Facilitator, Native Council of Nova 
Scotia 


None of the witnesses who appeared before the Committee suggested that only 
aboriginal people were involved in an illegal commercial food fishery. Some witnesses 
alleged that non-aboriginal “poachers” were using the food fishery as a shield for their 
activities. Furthermore, illegal sales cannot take place without willing buyers who are 


predominantly non-aboriginal. 


A troublesome aspect of the lobster food fishery is that it continues through the 
summer at a time when lobsters have moved inshore to moult. At this time of year, lobsters 
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are found in certain areas in large numbers. They are more mobile because ofthe warmer 
water and they are hungry after having moulted. As a result, they are more easily caught 
than at any other time. Witnesses told the Committee that, because of this, traps set at this 
time of year could easily catch 10 times the numbers of lobsters caught during the regular 
season. 


...of course everyone knows that the lobsters have shed and moulted and 
they’re hungry they come out of the mud and they’re starving and they trap 
extremely well, probably 10 times better than what they fish outside what 
we would be fishing. So what may sound like a native person fishing 10 
traps when it’s actually more like 200 basically because of the time of the 
year. 


Chris Wall, Malpeque Harbour Authority 


Although aboriginal witnesses told us that they practice conservation measures such 
as v-notching and returning berried lobsters, other witnesses explained that, at this time of 
year, lobsters carry eggs internally and that removing large numbers of female lobsters 
with eggs causes disproportionate damage to the stocks. In addition to the concerns over 
conservation, the quality of lobsters is low shortly after moulting and they are therefore of 
lower commercial value. 


Witnesses complained of a lack of DFO monitoring and enforcement of the food 
fishery. Allegations surfaced that DFO enforcement officers had been instructed to turn a 
blind eye to poaching. Some aboriginal witnesses complained, however, that they had 
been harassed by DFO officers while conducting their food fishery: 


They say DFO is not doing its job; it is to us because | went out there last 
year, two different days in one week. The first day, that boat was 
stopped — three times. The next time was twice. If this is the situation 
where one guy — a non-native — is stopped only once and the native 
people it’s on a daily basis, | call that harassment. DFO is indeed doing 
their job. But | have a feeling they’re being hired just to go after the 
aboriginal fishermen. 


Millie Augustine, Micmac Lawyer, Big Cove 


There was some debate as to whether the lobster food fishery should be conducted at 
the same time as the commercial fishery. On the one hand, there is an argument that open 
seasons are justified on the basis of conservation and that conservation should apply 
equally to the commercial fishery and the food fishery. On the other hand, if the food fishery 
is conducted while the commercial fishery is ongoing, itis relatively easy to move the catch 
into the commercial harvest. An additional factor is that any harvesting outside the 
commercial season is readily visible and more easily monitored. 
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The Committee recommends that: 


The food fishery must be controlled to ensure that it is being conducted as 
genuine food fishery and not an illicit commercial fishery. 


There must be an examination of the question of whether the food fishery 
Medals be conducted during the same seasons as regular commercial 
isheries. 


There should be an examination of lobster fishing seasons and their impact 
on conservation. 


DFO should vigorously prosecute, without partiality, all of those who take 
part in illegal sales of fish caught for food, social and ceremonial purposes. 
Any buyer caught illegally purchasing lobster for a second time should lose 
his or her licence in addition to any other penalty. 


All catches of lobster whether in the commercial or food fisheries should be 
properly monitored and documented in order that DFO has reliable harvest 
statistics. 


Regulations for the food fishery should be reviewed for the purpose of 
tightening them up in order to simplify enforcement. 


LOCALIZED FISHING PRESSURE 


An issue raised in the context of the transfer of lobster licences is the potential 
concentration of fishing effort in certain, especially sensitive, areas, such as Malpeque Bay 
and Miramichi Bay. New entrants will understandably want to fish close to where they 
_ reside or perhaps where the fishing opportunities are best. There is little control, however, 
over where licences become available as fishermen retire. In Atlantic Canada, licences 
traditionally continued to be fished out of the same port after they are transferred to another 
owner. This practice confers a measure of continuity and stability to the fishery and 
ensures that exploitation of the resource remains dispersed. 


Although lobster licences must be fished within the same Lobster Fishing Area (LFA) 
for which they are issued, the problem of overconcentration can arise within an LFA if the 
new licence holders chooses to fish in a different part of the LFA either because they 
perceive the fishery to be more lucrative or for convenience, the result may be too much 
pressure on the resource in localized areas. 
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This points to the need for control over where licences are fished in order to prevent an 
overconcentration of fishing effort in any one area. It should also be pointed out that the 
Supreme Court’s November 17, 1999, would restrict aboriginal communities to fishing in 
traditional areas. 


The Committee recommends that: 


As licences are transferred to aboriginal groups, particularly in the lobster 
fishery, a way must be found to prevent excessive localized fishing effort in 
order to avoid adversely affecting the health of stocks, particularly in 
sensitive areas such as spawning and nursery grounds. No greater fishing 
effort should be allowed than is already the case, including at the local level. 


FIRST NATIONS 


One of the most difficult issues is that aboriginal communities, organizations and 
individuals presented the Committee with many varied points of view. The questions arise 
of who speaks for First Nations communities and people of First Nations ancestry and who 
is empowered to enter into negotiations and make decisions on their behalf. Although 
most First Nations witnesses said that the authority to negotiate and make decisions 
resides with the chief and band council of individual First Nations, after consultation with 
their communities, other witnesses disputed this. There are also the vexing questions of 
the rights of off-reserve First Nations persons and non-status persons of First Nations 
ancestry. 


Many aboriginal communities in the Atlantic region of Canada suffer from appallingly 
high levels of unemployment. Poverty is rife and this engenders many other social ills such 
as poor health, substance abuse and suicide. The fundamental problem for most 
Aboriginal communities is that they lack an economic base. Looking for employment off 
reserve is often futile in regions which themselves have high unemployment rates 
compared to the Canadian average. In addition, communities lack the resources and 
access to capital to undertake economic development projects and initiatives such as 
training programs or conservation plans. Aboriginal youth are as a whole better educated 
than their predecessors but they have little opportunity within their own communities and 
must often seek employment elsewhere. 


Witnesses stated that one of the benefits of the Marshall decision is that it has 
provided First Nations communities in the Atlantic with a sense of hope, that through 
access to resources they will finally have basis on which to build an economy. 


At some point it will be essential to determine who has the authority to negotiate on 
behalf of the Mi’kmaq, Maliseet and Passamaquoday. It may well be to the advantage of 
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the Mi’kmaq and Maliseet peopies to find a way to come together as unified nations for 
purposes of negotiating agreements to implement their treaty rights. 


PROCESS 


It is imperative that interim fishing arrangements must be in place prior to the 
reopening of fishing seasons in April 15, 2000. Without such arrangements in place, the 
risk of renewed confrontation between aboriginal and non-aboriginal fishermen is high. 
The Chief Federal Representative (CFR), Mr. James MacKenzie, and the Assistant Federal 
Representative (AFR), Mr. Gilles Thériault, are expected to play a crucial role arriving in 
securing those arrangements. 


Unfortunately, at the time of the Committee’s travels through the Maritime Provinces 
and Quebec, few of the witnesses had met with either Mr. MacKenzie or Mr. Thériault. 
indeed, some were not aware of the terms of reference provided to the Chief Federal 
Representative and his assistant. 


lt is fair to say that many of those who were aware of the terms of reference were not 
pleased by the partiality of the terms. For example, while the CFR was expected to conduct 
negotiations with First Nations, the role of the AFR would be to “develop a process to 
obtain the view and comments of other interests and report these to the CFR.” 


Nor did it escape the attention of witnesses that “reasonable and appropriate funding” 
would be provided to support First Nations’ participation in discussions while DFO had 
committed only to “consider” proposals to help offset consultation costs incurred by 
“other groups.” Anumber of witnesses in fact found the reference to “other interests” to be 
offensive, treating them like second-class citizens: 


...and all of asudden this court ruling comes out and we hear that we could 
be losing our livelihoods and our businesses after having made loans and 
people getting in and out, while other people had the same chances to get 
in. And watching TV and watching the news and we were called “others’, it 
created a lot of...we pay taxes. We thought we were doing something 
good. It made us start and think: are we in the right business? What are 
we, anyway? 


Richard D’Entremont, Acadian Fish Processors 


These statements, in a Terms of Reference supposedly designed to solve 
a problem, seem to focus upon division and upon creating two classes of 
citizens and | find that quite troubling. 


The Hon. Kevin J. MacAdam, Minister 
PEI Department of Fisheries and Tourism 
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Despite the Minister’s commitment to an open and transparent process, witnesses 
also commented on the lack of information about the status of the CFR and AFR's 
negotiations and consultations. 


The Committee recommends that: 


The federal government must be more proactive in facilitating the 
negotiations by providing stakeholders both aboriginals and 
non-aboriginals with funding and resources (including technical advice) to 
participate effectively in the process. 


The federal government must put in place an interim fishing plan by spring 
2000 to demonstrate its good faith. This plan could include: a fisheries 
training program; a reduction and sharing of traps in areas where 
agreements have been reached; leasing of licences; and, purchase of 
licences. 


The federal government must provide DFO with the financial resources to 
accomplish this task in the next budget. 


The mandate for the MacKenzie process must be amended to be more 
balanced and to let all stakeholders know that they have full access to the 
process. 


REMAINING ISSUES 


Notwithstanding the clarification issued by the Supreme Court on November 17, 
1999, anumber of crucial issues remain to be resolved. There was considerable debate, 
during the Committee’s hearings, over who is entitled to treaty rights affirmed by the 
Marshall decision and, for example, whether the Marshall ruling applies to Mi’kmag and 
Maliseet bands in Québec. 


Some First Nations bands maintain that the decision is theirs alone. The question is 
important, not least as it could have substantial bearing on the number of people entitled to 
exercise the treaty right and therefore on the share of access to fisheries resources that 
must be transferred to First Nations. All we can say is that the issues of status, band 
membership and residency are exceedingly complex, difficult to resolve and remain to be 
studied closely. 


The right to trade for a “moderate livelihood” is clearly the central concept of the 
Supreme Court's decision, yet it is vaguely defined. It clearly means different things to 


different people. On the one hand, does it mean a livelihood equivalent to Canadian 
society as a whole? Is it relative to a provincial average income or to the income of fishing 
communities? Would it vary according to incomes in the different fisheries? Does it apply 
to the person fishing or does it apply to the whole community to which he/she belongs? 
Does it include income from other sources? In any case, it may be impossible to put into 
Practice in any meaningful way. 


In addition, as a number of witnesses have pointed out, fisheries resources are not 
sufficiently abundant to provide a moderate level of livelinood for all Mi’kmaq, Maliseet and 
Passamaquoddy persons in the Atlantic region. This problem is more acute if it is found at 
some time in the future that non-status aboriginal persons also have a treaty right. Given 
this limitation, there will be an infringement of the treaty right from the outset. It may simply 
be impossible to implement the treaty right on the basis of a moderate livelihood. 


Instead, the solution may be to negotiate a modern-day agreement in good faith on 
the sharing of fisheries with the Mi’kmaq, Maliseet and Passamaquoddy Nations. In its 
November 17, 1999 decision, the Supreme Court confirmed that non-aboriginals also 
have rights of access to the fishery and that the treaty rights of First Nations be balanced 
against the rights of traditional non-aboriginal fishermen some of whose families have 
depended on fishing for generations. The question still remains of exactly where the 
balance lies. The Committee heard widely divergent opinions on this subject and the 
challenge will be to arrive at a mutually acceptable sharing of access to fishery resources. 


The Committee recommends that: 


The issue of whether non-status persons of Mikmaq, Maliseet and 
Passamaquoddy ancestry are entitled to treaty rights affirmed by Marshall 
must be resolved. 


The issue of whether treaty rights affirmed by Marshall apply to bands in 
Quebec must be resolved. 


The concept of “moderate livelihood” must be clarified or better defined. 
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LIST OF RECOMMENDATIONS 
ACCOMMODATION OF TREATY RIGHTS 
The Committee recommends that: 


Any transfer of access to fisheries resources to First Nations communities 
must be accomplished through a federal government-funded voluntary 
buyback of a portion of existing commercial licences as they become 
available. 


The emphasis should be on the acquisition of “core” multispecies licence 
packages for the local area for transfer to aboriginal communities rather 
than the transfer of lobster licences or any other particular species. 


in order to encourage the sale of licences, the federal government should 
offer a limited lifetime capital gains exemption to fishermen. 


Licences must be transferred to First Nations communities as communal 
licences. 


Where iocal agreements can be reached to make room for new aboriginal 
entrants by fishermen each voluntarily giving up a portion of their quota of 
lobster traps, in a manner that does not increase the overall fishing effort, 
the federal government should support those agreements. 


CONSERVATION 
The Committee recommends that: 


Fisheries must be managed with the long-term objective of conservation of 
fisheries resources. 


Effective enforcement is crucial to conservation. DFO must rigorously 
enforce fisheries regulations with impartiality. 


DFO must be provided with the resources to fulfil its obligation to conserve 
the resource. This means that DFO must have sufficient numbers of 
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enforcement officers and that those officers must be provided with the 
equipment to do their job safely and effectively. 


Aboriginal enforcement officers should be trained as full fledged officers 
with the capacity to supervise any and all fisheries or other enforcement 
activities. There should be one standard for all personnel to enforce the 
rules. 


There should be zero tolerance for fisheries violations. Sanctions for illegal 
fishing or the purchase of illegally caught fish should include minimum 
penalties to provide guidance to the courts and to achieve more consistent 
treatment of offenders. 


FISHERIES MANAGEMENT 
The Committee recommends that: 


Commercial fisheries for aboriginals and non-aboriginals must be 
conducted under one set of rules and regulations for all participants in a 
particular fishery. 


DFO must enforce one set of rules for everyone and that it must have the 
resources and personnel to do the job. 


A co-operative, co-management and community-based approach to 
management of fisheries should be promoted. 


Snowcrab fishery co-management agreements and salmon watershed 
committee structures should be examined as possible models for the 
integration of aboriginal fishermen into other fisheries. 


FOOD FISHERY 
The Committee recommends that: 


The food fishery must be controlled to ensure that it is being conducted as 
genuine food fishery and not an illicit commercial fishery. 


There must be an examination of the question of whether the food fishery 
Sue be conducted during the same seasons as regular commercial 
isheries. 
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There should be an examination of lobster fishing seasons and their impact 
on conservation. 


DFO should vigorously prosecute, without partiality, all of those who take 
part in illegal sales of fish caught for food, social and ceremonial purposes. 
Any buyer caughtillegally purchasing lobster for a second time should lose 
his or her licence in addition to any other penalty. 


All catches of lobster whether in the commercial or food fisheries should be 
properly monitored and documented in order that DFO has reliable harvest 
statistics. 


Regulations for the food fishery should be reviewed for the purpose of 
tightening them up in order to simplify enforcement. 


LOCALIZED FISHING PRESSURE 
The Committee recommends that: 


As licences are transferred to aboriginal groups, particularly in the lobster 
fishery, a way must be found to prevent excessive localized fishing effort in 
order to avoid adversely affecting the health of stocks, particularly in 
sensitive areas such as spawning and nursery grounds. No greater fishing 
effort should be allowed than is already the case, including at the local level. 


PROCESS 
| The Committee recommends that: 


The federal government must be more proactive in facilitating the 
negotiations by providing stakeholders both  aboriginals and 
non-aboriginals with funding and resources (including technical advice) to 
participate effectively in the process. 


The federal government must put in place an interim fishing plan by spring 
2000 to demonstrate its good faith. This plan could include: a fisheries 
training program; a reduction and sharing of traps in areas where 
agreements have been reached; leasing of licences; and, purchase of 
licences. 
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The federal government must provide DFO with the financial resources to 
accomplish this task in the next budget. 


The mandate for the MacKenzie process must be amended to be more 
balanced and to let all stakeholders know that they have full access to the 
process. 


REMAINING ISSUES 


The Committee recommends that: 


The issue of whether non-status persons of Mi’kmaq, Maliseet and 
Passamaquoddy ancestry are entitled to treaty rights affirmed by Marshall 
must be resolved. 


The issue of whether treaty rights affirmed by Marshall apply to bands in 
Quebec must be resolved. 


The concept of “moderate livelihood” must be clarified or better defined. 
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APPENDIX A 
List of Witnesses 


Associations and Individuals Meeting 


Date 


Department of Fisheries and Oceans 2 
Patrick Chamut, Assistant Deputy Minister 
Hon. Herb Dhaliwal, Minister 
Wayne Wouters, Deputy Minister 

Department of Fisheries and Oceans 3 
Patrick Chamut, Assistant Deputy Minister 
Wayne Wouters, Deputy Minister 

Department of Justice 


Clare Beckton, Assistant Deputy Attorney 
General, Aboriginal Affairs Portfolio 


Maritime Fishermen’s Union 4 
Reginald Comeau, Regional Coordinator 
Graeme Gawn, Representative 
Nova Scotia Assembly of Micmac Chiefs 
Bernd Christmas 
PE.I. Fishermen’s Association 
Ronnie Campbell, Chairman, Lobster Advisory 


Committee 
Donnie Strongman, President 
Atlantic Fishing Industry Alliance 5 


Don Cunningham, Vice-President 


Jim Fraelic, President, South Shore Gill Net 
Association 


Denny Morrow, Coordinator 
Melanie Sonnenberg, President 
Bay of Fundy Inshore Fishermen's 
Association 
Arthur Bull, Coordinator 
Ashton Spinney, Member 
Harold Theriault, President 


As Individual 8 
Chris Harvey, Lawyer 

Indigenous Bar Association 9 
Larry Chartrand, Past President 
Melinda Martin 
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Thursday, October 21, 1999 


Tuesday, October 26, 1999 


Thursday, October 28, 1999 


Tuesday, November 2, 1999 


Monday, November 15, 1999 


Tuesday, November 16, 1999 


Associations and Individuals 


Meeting 


Date 


As Individual 


Stephen Patterson, University of New 
Brunswick 


Abegweit First Nation 
Patrick Augustine, Adviser 
Francis Jadis, Chief 
Joseph Knockwood, Member 
Legislative Assembly of PE.I. — Liberal 
Opposition 
Hector MacLeod, Member 
Robert Morrissey, Member 
Malpeque Harbour Authority 
Ewen Clark, Member 
Greg Hébert, Member 
Paul Pickering, Secretary 
Chris Wall, Member 
Native Council of PE.I. 
Valerie Chisholm, President 
Michael Gallant, Vice-President 
North Shore Fishermen’s Association 
Walter Bruce, Member 
Greg Hébert, Member 
Norman Peters, President 
Western Gulf Fishermen’s Association 
Craig Avery, President 
Government of Prince Edward Island 
Lewie Creed, Assistant Deputy Minister 
Kevin J. MacAdam, Minister 
Lennox Island MiKmaq First Nation 
Tracy Cutcliffe, Adviser 
Charlie Sark, Chief 
PE.I. Shellfish Association 


Lomen MacLean, President, Prince County 
Shelifish Association 


Bill Murley, President 
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9 


10 


1a 


Tuesday, November 16, 1999 


Monday, November 22, 1999 


Monday, November 22, 1999 


Associations and Individuals Meeting 


Date 


Snow Crab Areas 12, 25 and 26 11 
Association 


Joey Aylward, Secretary-Treasurer 
Doug Cameron, Executive Director 
Carter Hutt, President 
Area 19 Snow Crab Fishermen’s 12 
Association 
Brian Adams, President 
Stewart Beaton, Director 
Ronnie Doucet, Vice-President 
Coastal Communities Network 
Arthur Bull, Chairperson 
Guysborough County Inshore 
Fishermen’s Association 
Eugene O’Leary, Member 
As Individuals 
Kevin Deveaux, M.L.A. 
Michelle Higgins, Lawyer 
John MacDonnell, M.L.A., N.D.P Fisheries 
Critic 
William Moreira, Lawyer 
Bay of Fundy Inshore Fishermen’s 13 
Association 
Wayne Spinney, Member 
Lobster Fishing Area 34 Advisory 
Committee 
Wayne Spinney, Member 
Maritime Fishermen’s Union 
Jeff Browstein, President 
North Shore Fishermen’s Association 
Eben Elliott 
Cheticamp and Area 14 
Leonard Leblanc, President 
Eastern Shore Fishermen’s Protection 
Association 
Nellie Baker, Manager 
Norma Richardson, President 
Ecology Action Centre 
Mark Butler, Marine Co-ordinator 


ob 


Monday, November 22, 1999 


Tuesday, November 23, 1999 


Tuesday, November 23, 1999 


Wednesday, November 24, 1999 


Associations and Individuals Meeting Date 
Gulf of Nova Scotia Fleet Planning 14 Wednesday, November 24, 1999 
Board | 


Herman Deveau, Director 
Percy Hayne, President 
Native Council of Nova Scotia 
Cory Francis, Prefect Fisheries Facilitator 
Roger Hunka, Aboriginal Rights Facilitator 
Scotia Fundy Inshore Fishermen’s 
Association 
Brian Giroux, Executive Director 
As Individual 
Hubert Saulnier 
Acadian Fish Processors 19 


Richard D’Entremont, President and General 
Manager 


Atlantic Policy Congress 
Doug Brown, Legal Counsel 
John G. Paul, Treaty Mediator 
Paul Prosper, Legal Counsel 
Mikmag Fish and Wildlife Commission 
Chris Milley, Executive Co-Director 
Acadian Groundfish Fishermen’s 16 
Association 
Alyre Gauvin, President 
Conservation Council of New Brunswick 
David Coon, Policy Director 
New Brunswick Aboriginal Peoples 
Council 
Philip Fraser, Coordinator 
Betty Ann LaVallée CD, President 
New Brunswick Wildlife Federation 
Fred Wheaton, Chairman 
As Individual 
David Bell, Professor 
Maritime Fishermen’s Union Ti? 
Michael Belliveau, Executive Secretary 
Ronald Cormier, Vice-President 
Frank McLaughlin, President 
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Wednesday, November 24, 1999 


Thursday, November 25, 1999 


Thursday, November 25, 1999 


Associations and Individuals 


Meeting 


Date 


Mawiw Council of First Nations 
Susan Levi, Coordinator 
Leon Sock, President 

Miramichi Salmon Association Inc. 
J.W. Bud Bird, President 

St. Mary’s First Nation 
Arthur Bear, Chief 

Union of New Brunswick Indians 
Arthur Bear 
Peter Birney, Coordinator, Biologist 
Danny Thériault, Advisor 

United Nations Human Rights 

Commission 

Charles Bernard, Fisherman 


Junior Charles Bernard, Ambassador for 
Mikmaq 


Charles Marble, Fisherman 
City of Miramichi 
Kenneth Clark, Councillor 
Maritime Fishermen’s Association 
Local 1 
Zoel Breault, Member 
Reginald Comeau 
André Martin, Wharf Representative 
Zoel Robichaud, Member 
Louis Scoffield, Secretary-Treasurer 
Northumberland Salmon Protection 
Association 
Bruce Whipple, Past President 
Red Bank First Nation 
Don Ward, Councillor 
Village of Neguac 
Richard Breault, Mayor 
As Individuals 
Millie Augustine, Micmac Lawyer, Big Cove 
Kevin Cassidy 
“Association des crabiers du Nord-est” 
Jean Gauvin, Director General 
Paul Noel, Vice-President 
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Thursday, November 25, 1999 


Friday, November 26, 1999 


Friday, November 26, 1999 


Associations and Individuals Meeting 


Date 


Atlantic Salmon Federation 19 


Danny Bird, Regional Director for New 
Brunswick 


Stephen Chase, Vice-President, Government 
Affairs 


Burnt Church First Nation 
Alex Dedam, Comptroller 
Larry Dedam, Councillor 
Eel Ground First Nation 
George Ginnish, Chief 
Steve Ginnish, Council Member 
Eugen Patles, Council Member 
“Fédération régionale acadienne des 
pécheurs professionnels” 
Joel Gionet, President 
Jean Saint-Cyr, Director General 


“Alliance des pécheurs professionnels 20 
du Québec” 


Maurice Ouellet, Executive Director 
François Poulin, Executive Director 
Listuguj First Nations Government 
Troy Jerome, Councillor 
Allison Metallic 
Micmac of Gescapegiag 
John Martin 
MiKmaq Nation of Gespeg 
Richard Jalbert 
“Premiere nation malécite de Viger” 
Diane Briere, Chief of Economic Development 
Marcel Rancourt, Fisheries Coordinator 
“Regroupement des pécheurs 
professionnels du sud de la 
Gaspésie” 
Onil Cloutier, General Director 
Daniel Mercier, Assistant Director General 


Pierre Roussy, President of the Lobster 
Association 


Donald Walker, President of the Lobster 
Association — Gaspé South 
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Friday, November 26, 1999 


Saturday, November 27, 1999 


APPENDIX B 
List of Briefs 


—————— 


Acadian Groundfish Fishermen’s Association 
‘Alliance des pêcheurs professionnels du Québec” 
Area 19 Snow Crab Fishermen’s Association 
Assembly of Nova Scotia Mi’kmaq Chiefs 
Atlantic Fishing Industry Alliance 

Atlantic Policy Congress 

Atlantic Salmon Federation 

Bay of Fundy Inshore Fishermen’s Association 
B.C. Ministry of Fisheries 

Bell, David 

Bigelow, Ron 

Breau, Lucie 

Burnt Church First Nation 

Champion, Darren Edward 

Champion, David 

Champion, Gerard 

Champion, Terry 

City of Miramichi 

Clark, Ewen 

Coastal Communities Network 

Conservation Council of New Brunswick 

~ Cumberland North Fishermen’s Association 
Department of Fisheries — Government Glee 
Department of Fisheries and Oceans 
Department of Justice 

Dickieson, Lloyd 

Earth Action 

Eastern Fishermen’s Association 

Eastern Shore Fishermen’s Protection Association 


Eel Ground First Nation 
“Fédération des pêcheurs semi-hauturiers du Québec” 
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“Fédération régionale acadienne des pêcheurs professionnels” 
Gulf Nova Scotia Fleet Planning Board 
Guysborough County Inshore Fishermen’s Association 
Harvey, Chris 

Indigenous Bar Association 

Johnston, Kimball 

Legislative Assembly of PE.I. — Liberal Opposition 
Lennox Island Mi’Kmaq First Nation 

Listiguj Band 

Lobster Fishing Area 34 Advisory Committee 
Mackenzie, John D. 

Malpeque Harbour Authority 

Marine Issues Committee 

Maritime Fishermen’s Association, Local 1 
Maritime Fishermen’s Union 

Mawiw Council of First Nations 

Micmac of Gescapegiag 

Mikmag Fish and Wildlife Commission 

Mi’Kmagq Nation of Gespeg 

Miramichi Salmon Association Inc. 

Moreira, A. William 

Municipality of Pointe-a-la-Croix 

Native Council of Nova Scotia 

Native Council of PE.I. 

New Brunswick Aboriginal Peoples Council 

New Brunswick Wildlife Federation 

North Shore Fishermen’s Association 

North Shore Fishermen’s Union 

Northumberland Salmon Protection Association 
Nova Scotia Department of Fisheries and Aquaculture 
O’Regan, Tipene 

PE. Fishermen’s Association 

PE. Island Snow Crab Fishermen Inc. 

Patterson, Stephen 

Pickering, David 

Pickering, Stan 
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‘Première nation malécite de Viger” 
Reuben’s Fish Mart Limited 

Saulnier, Hubert 

Scotia Fundy Inshore Fishermen’s Association 
Seafood Processors Association 

Spinney, Ashton, President 

St. Mary’s First Nation 

Tuplin, Glen 

United Nation Human Rights Commission 
Village of Néguac 

Wabanaki Nations Cultural Resource Centre 
Wall, Chris 

Wall, Dale 

Wall, Edwin 

Wall, Eunice 

Wall, George 

Wall, John 

Wall, Roger 

West Nova Fishermen’s Coalition 

Western Gulf Fishermen’s Association 
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APPENDIX C 


OTTAWA OFFICE rae CONSTITUENCY OFFICE 
732 Confederation Building Box 70 
House of Commons Hunter River, PE 
Ottawa, ON K1A 0A6 House of Commons (902) 964-2428 
(613) 992-2406 CANADA Fax (902) 984-3242 
Fax (613) 995-7408 


WAYNE EASTER 


Member of Parliament 
Malpeque 


November 29, 1999 


Hon. Herb Dhaliwal, PC., M.P 
Minister of Fisheries & Oceans 
Roomd21 Ee 

House of commons 


Dear Mr. Minister (Herb): 


Following on the hearings conducted by the Standing Committee on Fisheries 
last week in the three Maritime provinces and Gaspé, Quebec, | would suggest that your 
office consider implementing the following: 


That on a weekly basis all regional and local offices of DFO be apprised of the status and 
progress of the discussions being conducted by the Chief Federal Representative and the 
Assistant Federal Representative with respect to the implementation of the Marshall 


decesion. 


The Committee heard from witnesses throughout the region that the progress of 
Mr. MacKenzie and Mr. Theriault was not accessible to them. 


As Chair of the Committee | share that concern and agreed to put forward the 
proposal outlined above as a means of improving communications. The key is to make 
sure all involved know what is occuring. 


Sincerely, 


Wayne Easter, M.P. 
Malpeque 
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REQUEST FOR GOVERNMENT RESPONSE 


Notwithstanding Standing Order 109, your Committee recommends that the Minister 
of Fisheries and Oceans respond to this report by February 7, 2000. 


A copy ofthe relevant Minutes of Proceedings of the Standing Committee on Fisheries 
and Oceans is tabled (Meetings Nos. 2 to 5, 8 to 20, 21, 23, 25 and 26 which includes this 
Report) is tabled. 


Respectfully submitted, 


Wayne Easter, 
Chairman 
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MINORITY REPORT OF THE REFORM PARTY 
John Cummins, M.P. 


“We come here to assure you, in the name of all those of whom we are 
Chiefs, that the propositions which you have been pleased to cause to be 
sent to us in writing have been very acceptable to me and my Brethren and 
that our intentions were to yield ourselves up to you without requiring any 
Terms on our part... Your Generous manner, Your good Heart, your 
propensity to Clemency, make us hope that no mention will be made of any 
Hostilities that may have been committed by us against you and Yours .. . You 
now, Sir, see us actually in your presence, dispose of us as you please.” (Words 
of Cape Breton Mi’kmaq Chief to the Governor of Nova Scotia at treaty signing 
ceremony on June 25, 1761.) 


The purpose of this Minority Report is to review the Marshall decision as a starting 
point, to demonstrate the fundamental weakness in the Supreme Court’s decision 
and the government’s response to it and to propose courses of action for the federal 
government which recognise both the fundamentals of our shared humanness and 
the basic realities of fisheries management. 


There is a popular view that the Mi’kmaq are simply the victims of history. Such a view not 
only distorts history but also inadvertently disparages the historic role played by the 
Mi’kmaq. 


Donald Marshall, a Cape Breton Mi’kmaq native, was charged under the Fisheries Act with 
selling eels without a licence, fishing without a licence and fishing during a close season 
with illegal nets. He claimed to be protected from prosecution by treaties between the 
Mi’kmagq and the Governor of Nova Scotia which gave him a right to fish commercially. 


The trial judge, after hearing evidence for forty days from expert witnesses, found, and was 
affirmed by the Nova Scotia Court of Appeal, that the treaties of 1760-61 did not grant a 
treaty right to catch and sell fish. The Court of Appeal found that “the mercantile nature of 
the British economy; the fact that the Governor had been instructed not to place any 
subject in a preferential trading position; and the fact that, pursuant to this treaty, the 
Mikmaq were submitting to British law” lent support to the trial judge’s conclusion. In 
addition the Court of Appeal concluded that the treaties did not grant any right to trade, not 
even a limited “right to bring” goods to truckhouses. While Marshall was convicted, no 


penalty was either sought or imposed. 


The Supreme Court of Canada on September 17, 1999 overturned the conviction, finding 
that a 1760 treaty with a Maliseet band provided natives with a preferential right to fish 
commercially. The Court never explained how it turned a 1760 prohibition preventing 
natives from trading furs with the enemy into a constitutional right. Nor did they explain why 
the Governor, to whom the Mi‘kmaq had just surrendered, would grant the Mi’kmaq a 
priority right to fish commercially ahead of other citizens and why a treaty in which fish was 
not listed as an item for trade could be interpreted today as a priority right to harvest fish 
commercially. Certainly the British government did not intend that natives should have 
special access to the fishery. The Governor, in 1764, was instructed to inform them of the 
government's commitment to leave them “free resort to any part of the Sea Coast for the 
benefit of Fishing, in like manner as His Majesty s other Subjects. 
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Nevertheless the federal government and natives read Marshall to give natives a 
wide-ranging right to fish commercially. Natives understood it to mean that they could fish 
throughout the year without restrictions. Commercial fishermen understood that such 
unrestricted fishing by natives would mean that stocks would be devastated and they 
would be forced out of the industry. The Indian Affairs Minister speculated that it 
included the right to harvest timber and other natural resources! 


KKKKKXKXKXXk XX 


In finding a right to trade in fish, the Supreme Court relied on the testimony at trial of Prof. 
Stephen Patterson, a witness for the Crown. When the decision was rendered Prof. 
Patterson immediately pointed out that his testimony could not be taken to support such a 
right, that it was a misrepresentation of what he said. The Court of Appeal had specifically 
found that his testimony did not support a right to trade in fish. 


In a highly unusual move the Supreme Court issued a correction on September 30, 1999. 
The original decision was changed to indicate that the Court disagreed with Patterson’s 
testimony. Yet, it did not change its conclusion that a 1760 treaty gave a right to fish 
commercially. The decision now appeared more than ever to be a manipulation of 
history rather than a reflection of it. It left unexplained how this once highly regarded 
testimony could be dismissed without impacting the Court’s finding. 


RKKRKKREEEE 


In the week following the September 17th decision the Reform Party called for the 
federal government to return to Court to seek a stay of judgement and rehearing of 
key issues. Neither the government nor the other opposition parties supported the call. 
Given the lapses in the original decision, not to mention the difficulties inherent in its 
implementation, the government should have sought a stay of judgement. Fortunately, 
fishermen sought a stay and rehearing on the issue of the ability of the federal government 
to enforce fisheries regulations. 


The Court on November 17, 1999 rejected the fishermen’s application for a stay and 
rehearing but, in another highly unusual move, rewrote the decision to resolve some of the 
uncertainties created by the first decision. It reminded the government that licensed 
commercial fishermen had a right to participate in the fishery; that the fishery can be 
regulated in the pursuit of economic and regional fairness; that treaties and their benefits 
are local in nature; and that the Minister has the power to regulate seasonally. The Court 
seemed taken aback by the government’s refusal to seek a stay and invited the 
government to return if it thought it in the public interest to do so. 


SRI K OX 


The Court made it clear in its November 17th decision that the appeal had been about 
‘fishing eel out of season” and that the decision “established the existence and 
infringement of a local Mi'kmag treaty right to carry on a small-scale commercial eel 
fishery”. It referred to the “eel fishery” and the “local” nature of the treaties and their 
benefits at least 10 times -- enough times to make it very clear it had only considered eels, 
not lobsters or salmon; and enough times to make it clear that a Cape Breton Mi’kmaq 
treaty does not necessarily provide benefits in mainland Nova Scotia. Yet the Court failed 
to recognise that Mr. Marshall had not proven he was fishing in his treaty waters. 
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Mr. Marshall, a Cape Breton Mi’kmagq, was fishing in Pomquet Harbour, near Antigonish on 
mainland Nova Scotia when charged. 


Rik he hake ae 


Unfortunately the government ignored the November 17th decision. It has yet to amend 
the negotiator’s terms of reference to include his duty to licensed commercial 
fishermen. The negotiator’s job description implies that the only persons who have aright 
to fish are the aboriginals. In addition the government has ignored the Court’s clear 
direction that the treaties are local and their benefits are local - it has given a Shubenacadie 
band a lobster licence for Yarmouth. 


Care and restraint must be shown by everyone in interpreting the decision as a basis for 
making fundamental and irrevocable changes in the Maritime economy and the lives of its 
fishermen. Nevertheless the government, according to news reports, appears set to 
purchase up to 3/4 of the fishing licences in some areas for $300-500 million. Taking 
licences out of fishing communities will destroy them, eliminating jobs and businesses, 
effectively wiping out the community’s reason for being. 


By proceeding with an uncontrolled buy-back the government ignores the advice of 
the Supreme Court which makes clear that protecting licensed fishermen is ”in the 
interest of all Canadians and, more importantly, the reconciliation of aboriginal 
societies with the rest of Canadian society may well depend on [it].” 


KRRKKKRKEEE 


Asingle decision that the Court has already revised twice does not provide the government 
a realistic foundation on which to make wholesale changes in the structure of various 
fisheries on the East Coast. 


The Hon. John Fraser, former Speaker of the House of Commons and Minister of Fisheries 
and Oceans, has observed that following the Sparrow decision the federal government 
believed that the Court was about to find that West Coast natives had a constitutional right 
to a commercial salmon fishery. In response in 1992 the government established a 
commercial salmon fishery for a few select aboriginal groups on the Fraser River under the 
Aboriginal Communal Fishing Licences Regulations. 


These fishing regulations have proven to be a disaster - the commercial fishery and fish 
stocks on the Fraser have been devastated because of the impossibility of effectively 
managing two commercial fisheries. The Fraser River went from a healthy prosperous 
commercial fishery prior to 1992 to no commercial fishing in 1999. 


| nreasonable to caution that if care is not taken in implementing the directive of the 
2 Marshall, disaster could strike the Maritime lobster fishery and other fisheries 
impacted by the decisions - disasters no doubt to be blamed on some unexpected, 


unexplained environmental anomaly. 
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The native food fishery was the first aboriginal rights based fishery established following a 
decision of the Supreme Court. While the Sparrow decision implies that a food fishery is 
self-limiting, in practice it never has been. It has been a source of poaching and 
black-market sales of fish. The government has never sought to police it like the 
all-Canadian commercial fishery. 


The West Coast native commercial fishery has been a source of similar lawlessness. The 
Hon. John Fraser observed that: “If an adequate enforcement capacity, representing a 
significant deterrent to illegal fishing, is not established . . . there is likely to be a serious 
erosion of Fraser River salmon restoration programs... If permitted to continue, the 
attitudinal anarchy reflected in many user groups during 1994 will sooner or later destroy 
the fishery.” His observations were prescient. 


The problems associated with the food fishery proved a precursor of what was to 
happen in the native commercial fisheries on the West Coast. Governments must 
ensure that the same mistakes are not repeated on the East Coast. If they should be, 
we can expect the virtual elimination of any fishery or fish stock where they occur. 


Recommendations: 


The Court has observed that a commercial right can never be satisfied while the resource 
is still available and the market is not sated. The Marshall decision went some distance 
beyond the proportionality principle established in Gladstone, to satisfy a right of 
commercial participation in the fishery — it observed that the level of native participation, 
from the inception of the treaties of 1760 — 61, was to be “enjoyed alongside the 
commercial and recreational fishery of non — natives.” In a region where the native 
population is about 1% of the general population, the proportionality principle would 
suggest that the level of native participation required by Marshall could be satisfied at a 
level not substantially different from their population as a proportion of the general 
population. Thus if native participation in the fishery were 2 or 3 %, the Marshall 
requirements should be more than satisfied. 


That being said, Mi’kmaq participation in the lobster fishery must be seen in the context of 
fisheries management over the past several decades. Prior to 1968 the lobster fishery was 
open to everyone. Anyone including the Mi’kmag could have purchased a licence for 25 
cents. After 1968 licences were restricted to active fishermen. Today, if they are not fishing 
they ought to look in the mirror and at the Indian Act, which may have restricted their 
participation in today’s economy. = 


RRKKKKKEK 


In the November 17th decision, at para. 17, the Court notes that “treaty rights do not 
belong to the individual, but are exercised by authority of the local community to which the 
accused belongs and their exercise is limited to the purpose of obtaining from the 
identified resources the wherewithal to trade for necessaries.” 


Given the great leap the Court made to establish the right in the first instance it is more than 
curious why they would accept the frozen in time concept of “communal right” and limit the 
possibilities for enterprising native fishermen to “necessaries”. 


The Court should have recognised that socialised ownership has a record of failure in this 
country and throughout the world. The success of our society and our economy is based 
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on private ownership. Indeed during the hearings the Committee was informed of an 
instance where a boat and licence had been given to a community but had not been used 
because the vessel had fallen into disrepair and no one was prepared to take it upon 
themselves to ensure the vessel was seaworthy and ready to fish. Indeed the community’s 
efforts to profitably fish the vessel had not been successful. Fishing, like farming, is not an 
enterprise that lends itself to collectivism. Rather it requires a large amount of individual 
initiative if the operation is to be successful. 


Individual enterprises succeed in part because of pride of ownership. We value most what 
we have earned. Handing over vessels and licences free of encumbrances will undermine 
rather than contribute to successful Mi’kmaq participation in the fishery. In the long term, 
Mi'kmagq fishermen will succeed not with handouts but with a hand-up. That being said, the 
government should recognise, as undoubtedly the Court would if the notion was 
presented to them, that the modern manifestation of a treaty right is one which accrues to 
an individual through his membership in a community and that that right is not limited to 
the acquiring of necessaries. 


To accommodate the treaty right the government should encourage native participation in 
the fishery through a program which provides native fishermen with a down-payment on a 
licence and vessel and a competitive loan to cover the outstanding value of the assets 
purchased. The program would be available to natives who presented a viable business 
plan for their operation and a clear understanding of their personal commitment to the 
success of their fishing operation. 


Efforts to provide economic opportunities to native communities through communal 
licensing schemes on the West Coast have been abject failures with only a few reaping 
huge rewards while the rest of the community enjoys little or no benefit. The dislocation 
caused to neighbouring fishing communities, by exclusive native commercial fisheries, 
has been so great that the stated objective of the Supreme Court in Gladstone, at para. 75, 
of achieving “the reconciliation of aboriginal societies with the rest of Canadian society” 
has been thwarted. The mistakes of the West Coast need not be visited on the East. 


RAR KKEKEKSE 


The November 17th decision lists the various grounds on which the exercise of treaty 
rights may be regulated. The Court, at para. 44, noted, “the Minister has available for 
regulatory purposes the full range of resource management tools and techniques 
_ provided their use to limit the exercise of a treaty right can be justified”. In testimony before 
the Committee, Chris Harvey, Q.C., anoted expert in fisheries and water law, outlined how 
a single licensing regime can be made consistent with Marshall. 


Given the failure of the Aboriginal Communal Fishing Licenses Regulations on the West 
Coast the government would be wise to discontinue their use in response to Marshall and 
instead pursue the goal of a single licensing regime and regulatory framework for the East 
Coast fishery which expert testimony has stated to be possible. 
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BLOC QUEBECOIS’ COMPLEMENTARY OPINION 
ON THE REPORT ON THE MARSHALL DECISION AND 
ITS IMPLICATIONS FOR MANAGEMENT 
OF THE ATLANTIC FISHERY 


At the time of writing, the Committee has not yet finished its work and the translation is 
therefore incomplete. The circumstances therefore call for the Bloc Québécois to make a 
Special effort, once again, to help move the parliamentary process along. The Bloc 
Québécois recognizes that the situation is urgent and has actively participated in the 
Committee’s work and the preparation of the report, although some information is not 
available in French. 


The Bloc Québécois supports the spirit of the report and agrees that it had to be produced 
expeditiously. However, it should have been entitled “Interim Report” for it cannot be 
claimed that the analysis of the Marshall decision and its implications has been fully 
completed. Moreover, some important points were omitted or not covered adequately. The 
Bloc Québécois therefore wants to add the following observations. 


The Government and all stakeholders should be guided by the following considerations. 


ue Identifying negotiating partners 


It is essential that the Government publish an exhaustive list of the bands which it 
considers to be covered by the Treaty. It should strike a review panel of experts on 
Aboriginal law to give groups that feel adversely affected an opportunity to be 
heard before the negotiations are too far advanced. 


2. interim agreements 


The Government must give tangible proof of its good-faith desire to solve the 
problem. As a preliminary move towards sharing the resource, it should lease the 
necessary quantity of fishing licences for the short term and lend those licences 
to the Aboriginal communities in order to 


— facilitate training of the newcomers and their entry into the industry; 


— Jet Aboriginal communities start exploiting the resource where they are 
ready to do so and where harmonious relations exist. 


3. Licence buybacks 


ernment should make a sufficient financial provision in its February 2000 
eed DFO to assemble a bank of licences. It will then be able to meet the 
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demand for licences where necessary when the negotiations have been 
completed. 


The Government should also set up a financial assistance program for fishing 
crew members and plant employees affected by the transfer of licences. 


Management of the fishery 


a) One set of regulations 


The negotiations should proceed on the principle that the same regulations 
should apply to all. 


b) Review of fishery management 


Many witnesses told us that DFO still has not solved its problems with 
management structures. The arrival of new players underscores the importance 
of reviewing the way the Department of Fisheries and Oceans is managed. 


i) With respect to the United Nations treaty that Canada recently ratified, it would 
be important to know 


— how Canada defines a viable fishery; 


— how Canada defines a sustainable fishery. 


li) Criteria for a stable division of the resource between the provinces should be 
established in view of the reallocation of the resource made necessary by the 
addition of newcomers. iV 


Respect for jurisdictions 


Paragraph 1.62 of the recommendations seems to undermine respect for 
provincial and federal jurisdictions. The concept of “guilty buyer” should be 
brought to the attention of the provinces that issue the licences in question for 
their consideration. 


Moderate livelihood 


The concept of “moderate livelinood” is the key element in the Marshall decision 
with respect to the future scope of the Aboriginal role in the fishing industry. It 
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must be borne in mind that until this point has been clarified all solutions will 


Peep be of a tentative nature. To better define the concept, the Government 
shou | 


— name an official at Indian and Northern Affairs Canada to coordinate efforts 
to clarify the concept of “moderate livelinood”; 


— determine the working method and the parameters to be considered; 


— seta timetable for the process. 


| hope these observations will be helpful in achieving a harmonious settlement on 
management of the fishery and on the industry’s future. 


Thank you, Mr. Chairman. 


Yvan Bernier, Member of Parliament, Bloc Québécois. 
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SUPPLEMENTARY OPINION 


Submitted By: 

Mr. Peter Stoffer, (Sackville-Musquodoboit Valley-Eastern Shore) 
NDP Fisheries & Oceans Critic 

Mr. Charlie Power, M.P (St. John’s West) 

PC Fisheries & Oceans Critic 


We would like to say that we support the “report” of the Standing Committee of Fisheries 
and Oceans. We would like to add an additional opinion. It is our belief that the 
Government of Canada was derelict in its responsibilities following and initially preceding 
the Supreme Court Marshal decision on September 17, 1999. 


Provincial and federal governments, along with aboriginal leaders, met in Ottawa in 
February and March of 1999 to discuss possible solutions in the event that the Supreme 
Court would follow the examples of previous Supreme Court Decisions (ie: Sparrow and 
Delgamuukw). 


Unfortunately the federal government displayed a serious lack of foresight and leadership 
in preparing for any possible decision that may go in favour of Mr. Donald Marshall's case. 
The federal government could have prevented the serious outbreak of confusion and 
violence that happened in Atlantic Canada after the Supreme Court decision of September 
17, 1999. 
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MINUTES OF PROCEEDINGS 


TUESDAY, DECEMBER 14, 1999 


Meeting No. 26 


The Standing Committee on Fisheries and Oceans met in camera at 3:35 p.m. this day, in 
Room 536, Wellington Building, the Chair, Wayne Easter, presiding. 


Members of the Committee present: Yvan Bernier, Claude Drouin, John Duncan, Wayne 
Easter, Bill Matthews, Charlie Power, Carmen Provenzano, Paul Steckle and Peter Stoffer. 


Acting Members present: Charles Hubbard for Nancy Karetak-Lindell, Marcel Proulx for 
Lou Sekora. 


In attendance: From the Library of Parliament: Alan Nixon. 


Pursuant to Standing Order 108(2), the Committee resumed consideration of the Draft 
Report on the implications of the September 17, 1999 Supreme Court decision of 
R. v. Marshall on the Management of fisheries in the Atlantic Region. 


It was agreed, — That the letter from the Chair to the Hon. Herb Dhaliwal, PC., M.P, be 
printed as Appendix C to the Second Report. 


It was agreed, — That the Draft Report of the Committee entitled “The Marshall Decision 
and beyond: Implications for the Management of the Atlantic Fisheries” be adopted as the 
Committee’s Second Report to the House. 


It was agreed, — That the Committee Report be printed in accordance with the policy 
established by the Board of Internal Economy. 


It was agreed, — That notwithstanding Standing Order 109, the Committee request that 
the Government table a comprehensive response to the Report no later than February 7, 


2000. 


It was agreed, — That the Researcher and the Clerk be authorized to make such 
typographical and editorial changes as may be necessary without changing the 


substance of the report. 
At 5:20 p.m., the Committee adjourned to the call of the Chair. 


William Farrell 


Clerk of the Committee 
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